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NOTICE OF PUBLIC MEETING & AGENDA

UPPER VERDE RIVER WATERSHED PROTECTION COALITION

ITEM NO 1.

ITEM NO 2.

ITEM NO 3.

ITEM NO 4.

ITEM NO 5.

ITEM NO 6.

ITEM NO 7.

ITEM NO 8.

Wednesday, April 23, 2008 — 2:00 p.m.
City of Prescott Town Hall, Council Chambers
201 South Cortez Street — Prescott, Arizona

Introductions, Awards, or Presentations

e The Endangered Species Act and Habitat Conservation Plans - Norman D. James, Esq.

Call to Public

Consideration and discussion of general unscheduled comments from the public: Those wishing to
address the Coalition need not request permission in advance. Any such remarks shall be
addressed to the Coalition as a whole and not to any member thereof. Such remarks shall be
limited to three (3) minutes unless additional time is granted by the Chair.

At the conclusion of the unscheduled comments, individual members of the Coalition may respond
to the item addressed at the discretion of the Chair, or they may ask Staff to review the matter or
ask that the matter be placed on a future agenda.

Action — Approval of Minutes for Previous Board Meeting

Discussion — Program Manager’s Report

Discussion — TAC Meeting Summary — April 15, 2008

Discussion — Water Conservation Programs Task Update

Discussion — Safe Yield Workgroup

Discussion — Next Meeting Time / Location / Agenda Items
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AGENDA ITEM NO. 1

PRESENTATION — THE ENDANGERED SPECIES ACT AND HABITAT CONSERVATION PLANS

A presentation will be made by Mr. Norman D. James, Esq. on the Endangered Species Act and Habitat
Conservation Plans. A copy of a letter from Mr. James to Mr. Steve Spangle with the U.S. Fish and
Wildlife Service is attached and will serve as the outline for Mr. James’ presentation. A bio for Mr. James
is also attached.

ITEM NO. 3

ACTION — APPROVAL OF MINUTES FOR PREVIOUS BOARD MEETING

The meeting minutes for the previous Board Meeting held on March 26, 2008, are attached.



FENNEMORE CRAIG, P.C.

3003 North Central Avenue, Suite 2600

Phoenix, Arizona 85012-2513
(602} 915-5000
Norman D. James Law Offices
Direct Phone: (602) 916-5346 Phoenix (602) 916-5000
Direct Fax: (602) 916-5546 Tucson (5200 879-6800
njames{@fclaw.com Nogales (520) 761-4215

Lincoln (402) 323-6200

April 1, 2008
HAND-DELIVERED

Mr. Steve Spangle

Field Supervisor

U.S. Fish and Wildlife Service

Arizona Ecological Services Office
2321 West Royal Palm Road, Suite 103
Phoenix, Arizona 85021

Re:  Fish and Wildlife Service Presentation on Habitat Conservation Plans
Dear Mr. Spangle:

We are representing the City of Prescott and the Town of Prescott Valley (collectively,
“the Municipalities”) in connection with the Big Chino Ranch Project. I was asked to contact
you regarding a presentation made by Brenda Smith and John Nystedt on behalf of the Fish and
Wildlife Service (“FWS”) at a public meeting of the Upper Verde River Coalition on February
27, 2008.

I have carefully reviewed a video copy of that presentation. I believe that the
presentation was one-sided and inaccurate in certain key respects. In fact, statements by Ms.
Smith and Mr. Nystedt suggested that FWS believes the Big Chino Ranch Project will violate the
“take” prohibition of Section 9 of the Endangered Species Act (“ESA”), 16 U.S.C. § 1538(a)(1).
Unfortunately, the local officials and members of the public who attended the meeting — who are
unfamiliar with the ESA and what actually constitutes a “take” — may have left the meeting
believing a habitat conservation plan (“HCP”) is legally required for groundwater pumping to
take place in the Big Chino Valley. In short, they improperly acted as advocates for their views,
rather than fairly presenting the relevant facts and legal requirements.

The Big Chino Ranch Project is an extremely important project to both Municipalities. It
is being undertaken for the purpose of ensuring dependable, long-term water supplies for their
communities. In 2004, the Municipalities purchased the JWK Ranch, located in the upper
portion of the Big Chino Valley, approximately 15 miles south of Interstate 40, in portions of
Townships 19 and 20 North-Range 4 West and Township 20 North-Range 5 West, G&SRB&M,
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in Yavapai County. The ranch is comprised of 4,582.1 acres of deeded lands and 1,948.6 acres
of State land, including land that has been irrigated for crop production (which will be retired).
State law authorizes the transportation of groundwater by the Municipalities from the Big Chino
groundwater basin to the Prescott active management area. The Municipalities are currently
constructing a pipeline to transport groundwater south from the ranch to their respective
communities.

Within days after the Municipalities acquired the ranch, in December 2004, the Center
for Biological Diversity (“CBD”) served a notice of intent to bring suit for purported violations
of Section 9 of the ESA. At that time, I investigated this threatened claim, and concluded then
that it has no merit. Of course, no lawsuit was ever filed. Nevertheless, CBD and other groups
have voiced opposition to the project, primarily on the ground that it may affect base flows in the
upper Verde River. This is not surprising, given this group’s record of opposing community
growth and development. See, e.g., Defenders of Wildlife v. Bernal, No. CV 98-120 (D. Ariz.),
aff’d 204 F.3d 920 (9th Cir. 2000) (rejecting claims by CBD and Defenders of Wildlife that the
construction of a new high school in northwest Tucson would “take” pygmy-owls).

The FWS, however, is an agency of the Federal government. It should be providing
information about the laws it administers in an unbiased and objective fashion. That has not
been the case in regard to the Big Chino Ranch Project. I attended a public meeting in Prescott
in mid-2005, at which another one-sided presentation was given by FWS employees {who, I
believe, included Ms. Smith and Mr. Nystedt) on the “benefits” of HCPs without squarely
addressing the law and regulations that pertain to Section 9.

During the 45-minute presentation on February 27, Mr. Nystedt touched very briefly (a
few sentences) on the elements of a Section 9 violation. He mentioned the regulation defining
“harm,” but also suggested later that habitat modification may violate the Act. However, the
term “harm” may include habitat modification or degradation only if the action (1) significantly
modifies or degrades habitat, (2) significantly impairs essential behavior patterns, and (3)
actually kills or injures wildlife. Therefore, modification of habitat that is suitable for a listed
species, even habitat formally designated as critical under Section 4, is insufficient by itself to
establish a taking under Section 9. See, e.g., Arizona Cattle Growers' Ass’n v. U.S. Fish and
Wildlife Service, 273 F.3d 1229, 1237-39 (9th Cir. 2001) (discussion of recent decisions
involving habitat modification); Bernal, 204 F.3d at 923 n. 2 (Sth Cir. 2000) (designation of
critical habitat is not relevant to determining whether an activity violates Section 9).

Notably, there was no discussion of the listed species that might be taken by groundwater
pumping until, after the slide show on HCPs was completed, Supervisor Springer asked what
listed species are actually found in the upper Verde River. Ms. Smith explained that the listed
species in that reach of the river and, presumably, would be taken are the spikedace, razorback
sucker, Colorado pikeminnow and the southwestern willow flycatcher. She did not address the
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locations and abundance of those species, or otherwise describe how or why a “take” might
result from groundwater pumping occurring some 20 miles northwest of Sullivan Lake.

Despite extensive surveys, there has been one spikedace found in the upper Verde River
since 1997, and that observation occurred in 1999. It is also well documented that the upper
Verde River contains a variety of nonnative species (including smallmouth bass, several catfish
species, red shiner and green sunfish) at levels that would not allow the persistence of spikedace.
See, e.g., Prescott National Forest, TE&S Fish Resources Report for the Chino Livestock Grazing
Project Environmental Assessment (Dec. 2003). As the Ninth Circuit held in Arizona Cartle
Growers, speculative evidence that a species might be present and could be taken is insufficient
to establish a violation of Section 9.

The razorback sucker and Colorado pikeminnow also are considered extremely rare in the
Verde River. As you are aware, repeated attempts were made to reintroduce these fish in the
Verde River system above Horseshoe Reservoir beginning around 1980, with very limited
success, primarily due to predation by nonnative species. I believe that the most recent
observation of a razorback sucker in the upper Verde River took place in 1994, while
pikeminnows were last observed in 1992. Since 1994, all stockings of these fish have been made
in the Verde River below Camp Verde, i.c., 50 miles below the upper reach of the river.
Moteover, the Peck’s Lake diversion dam is thought to constitute a major barrier to upstream
fish migration (which is presumably why the Arizona Game and Fish Department has been
allowed to stock rainbow trout and, perhaps, other nonnative game fish in the Cottonwood-Camp
Verde reach of the river).

Finally, the reference to the southwestern willow flycatcher as a species that could be
taken by the project was misleading. The flycatcher requires riparian vegetation, such as
tamarisks, willows and cottonwood trees for nesting. Even assuming, for the sake of argument,
that the Big Chino Ranch Project would reduce base flows in the upper Verde River, such habitat
would continue to persist. The riparian vegetation occupied by flycatchers found at the upper
portions of Roosevelt Lake and Horseshoe Reservoir, for example, developed because of low
flows into those lakes and declining lake levels, as Mr. Nystedt explained in discussing Salt
River Project’s HCPs for its reservoir operations. Ms. Smith stated, however, that the flycatcher
is in jeopardy because over 90% of the riparian habitat in Arizona has been lost during the past
150 years. As I am sure you are aware, that statement is simply a myth. E.g., R. Webb, S. Leake
and R. Turner, The Ribbon of Green, Author’s Preface (Univ. of Arizona Press 2007).

None of these facts were discussed by Ms. Smith or Mr. Nystedt during their
presentation. In fact, Ms. Smith stated, in response to a question from an audience member, that
in her professional opinion, groundwater pumping in the Big Chino Valley would reduce flows
in the upper Verde River and result in the “taking™ of listed species in violation of Section 9.
Mr. Nystedt, in response to another audience guestion, stated that even the “threat” of a taking
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would lead to litigation, implying that even the mere possibility that listed fish could be present
and might be killed or injured would violate the Act. That is not the law, as the courts have now
stated on a number of occasions. For example, in San Carlos Apache Tribe v. United States, 272
F.Supp.2d 860 (D. Ariz. 2003), aff'd No. 03-16874 (Sth Cir. 2005) (mem. decision), the district
court summarized prior decisions interpreting the “harm” rule, stating:

[H]abitat modification does not constitute harm unless it actually
kills or injures wildlife. . . . Thus, habitat degradation, by itself,
does not equal harm. To show that habitat modification constitutes
“harm” under the ESA, Plaintiffs must show a reasonably certain
threat of imminent harm to a protected species. . . . A “potential
injury” to wildlife is insufficient to constitute harm. . . . Thus,
“harm” can be realized through the modification or degradation of
a listed species’ habitat where it is shown that such modification or
degradation, indirect or prospective, will either kill or injure
wildlife by significantly impairing essential behavior patterns,
including breeding, feeding or sheltering.

Id. at 873-74 (quotation marks and citations omitted), quoting and following Arizona Cattle
Growers, 273 F.3d at 1238; Bernal, 204 F.3d at 924-25; Marbled Murrelet v. Pacific Lumber
Co., 83 F.3d 1064, 1064 (9th Cir. 1996); Forest Conservation Counsel v. Rosboro Lumber Co.,
50 F.3d 781, 784-86 (9th Cir. 1995).}

It is not my intention to attack Ms. Smith or Mr. Nystedt for their personal views on the
Big Chino Ranch Project or of growth and development in Yavapai County. However, I believe
it is improper for them to become public advocates for the preparation of an HCP, as
representatives of a Federal agency, without fairly presenting both sides of the issue. Thus, when
Ms. Smith told elected officials of Prescott, Prescott Valley, Chino Valley and Yavapai County,
for example, that a “large scale, regional” HCP is the “ideal way to go,” she is speaking for
FWS. These sorts of comments, and the one-sided nature the presentation given by Ms. Smith
and Mr. Nystedt, were designed to persuade, not inform. This was inappropriate, and will simply
lead to greater confusion and controversy.

Finally, I would like to obtain copies of all reports, studies and other documents and
records on which Ms. Smith relied in expressing her opinion that groundwater pumping in the

! The plaintiff alleged that draining San Carlos Reservoir below 75,000 acre-feet of water wounld cause a
“catastrophic fishkill” that would result in the taking of several listed species, including razorback suckers and
southwestern willow flycatchers. Id at 867, 873. That claim was rejected. Also, two of the listed species addressed
in the Arizona Cattle Growers case were the spikedace and razorback sucker, in which the courts held that the
possibility of future take was insufficient to support the issuance of incidental take statements restricting livestock
grazing. Arizona Cattle Growers, 273 F.3d at 1243-44, 1247.



FENNEMORE CRAIG, P.C.

Mr. Steve Spangle
April 1, 2008
Page 5

Big Chino Valley will “take” members of listed species, including the four species she identified
during the presentation. Without limiting the scope of this request, I would like to obtain all
documents that indicate, in Ms. Smith’s view, that groundwater pumping by the Municipalities
will reduce base flows in the Verde River and the extent to which such flows will be reduced.
Also, T would like all copies of all records concerning the presence of listed species in the upper
reach of the Verde River, from Peck’s Lake to Sullivan Lake, including any tributaries. If you
believe it is necessary, I will provide a formal request for this information under the Freedom of
Information Act.

Thank you for attention to this matter. Please free to contact me if you have questions, or
would like to discuss this letter or the matter generally in greater detail.

Sincerely,

FENNEMORE CRAIG, P.C.

cc: Gary D. Kidd, Esq.
Ivan J. Legler, Esq.



Norman D. James
(602) 916-5346
njames@fclaw.com

Mr. James’ practice emphasizes natural resources and environmental law and public utility regulation. He

represents private and public land and resoutce users in matters involving the Endangered Species Act, National

Environmental Policy Act, Clean Water Act, National Forest Management Act and other environmental and land

use statutes. He has represented clients in litigation concerning protected wildlife and fish species, natural

resources planning and land use management, water, and other environmental matters before federal and state

courts, including appeals. He also represents private water and wastewater utilities on various legal and regulatory

matters, including rate cases and other proceedings before the Arizona Corporation Commission.

Representative Cases

National Ass'n of Home Builders v. Defenders of Wildlife, 127 S.Ct. 2518 (2007). Lead counsel for industry
trade associations in an action challenging EPA’s approval of Arizona’s application to administer the
National Pollutant Discharge Elimination System program under section 402(b) of the Clean Water Act.
The petitioners contended that EPA violated the Endangered Species Act by failing to propetly consult
with the Fish and Wildlife Service and by relying on an inadequate biological opinion. The Supreme
Court, in reversing the Ninth Circuit, held that section 7(a)(2) of the Endangered Species Act applies
only in situations in which there is discretionary federal involvement or control and EPA's discretion in
approving Arizona's program was limited to ensuring that the statutory criteria in the Clean Water Act
were met. The Court also distinguished T17.A4 ». Hill, 437 U.S. 153 (1978), on the basis that the Tellico
dam project was discretionary rather than being subject to an affirmative statutory mandate.

Defenders of Wildlife v. Flowers, 414 F.3d 1066 (9th Cir. 2005). Representation of real estate developer in
connection with a challenge to a permit issued under section 404 of the Clean Water Act, based on alleged
violations of the Endangered Species Act. In this litigation, environmental groups challenged “no effect”
determinations made by the Army Corps of Engineers, over the objection of local Fish and Wildlife
Service employees, based on the absence of members of listed species and critical habitat in the project
area. The Ninth Circuit affirmed the district court’s determination that the Corps was responsible for

determining whether the proposed action would affect species and that consultation was not required.



®  National Ass’n of Home Builders v. Norton, 340 F.3d 835 (9th Cir. 2003). Representation of the National
Association of Home Builders and state home builders associations in an action challenging the Fish
and Wildlife Service’s listing of the Arizona pygmy-owl population as an endangered species, and the
agency’s subsequent designation of critical habitat for the Arizona pygmy-owl population. The Ninth
Circuit held the Fish and Wildlife Service acted arbitrarily and capriciously in finding that the Arizona
pygmy-owl population constituted a distinct population segment, establishing the standard under which
a wildlife population is eligible for listing. The population was formally removed from the lists of
endangered and threatened species, and the delisting rule was upheld by the district court in 2007.

»  Southwest Center for Biological Diversity v. U.S. Forest Service, 307 F.3d 964 (9th Cir. 2002), withdrawn on other
grounds, 355 F.3d 1203 (9th Cir. 2004). Representation of the Arizona Cattle Growers’ Association in
connection with a lawsuit filed by environmental groups against the Forest Service relating to some 130
grazing allotments within National Forests in Arizona and New Mexico. Claims included alleged
violations of Sections 7 and 9 of the Endangered Species Act. The district court granted the
environmental groups’ motion in part, remanding certain allotments for additional consultation, while
ruling against them on a majority of the allotments and denying injunctive relief. The Ninth Circuit
affirmed the district court, holding that injunctions are not automatically issued with respect to
procedural violations of the Endangered Species Act, and that under the facts in the record, there was
no evidence that the continuation of livestock grazing would jeopardize listed species.

»  Arig. Cattle Growers’ Ass'n v. Fish and Wildlife Service, 273 F.3d 1229 (9th Cir. 2001), 4ffg 82 F.Supp.2d
1070 (D. Ariz. 1999). Representation of the Arizona Cattle Growers” Association in two lawsuits
challenging incidental take statements issued by the Fish and Wildlife Service that restricted livestock
grazing on numerous federal grazing allotments. On appeal, the Ninth Circuit affirmed the district
courts’ judgments, holding that the Fish and Wildlife Service’s incidental take statements were unlawful
because there was no evidence that listed species would actually be “taken” in violation of Section 9 of
the Endangered Species Act. The court also held that the agency must provide a clear standard for
determining when the authorized amount of take is exceeded, and cannot use vague surrogates.

»  Defenders of Wildiife v. U.S. Ay Corps of Engineers, CIV 95-1066-PHX-SMM (D. Ariz. 1996).
Representation of the Wellton-Mohawk Irrigation and Drainage District in connection with a lawsuit
filed by environmental groups against the Army Corps of Engineers alleging that the Corps violated
NEPA and the Clean Water Act by failing to prepare an environmental impact statement for the
District’s flood control project on the lower Gila River. The district court granted the District’s motion
for summary judgment and dismissed the plaintiffs’ claims for lack of standing. The Ninth Circuit

subsequently affirmed the district court’s dismissal of the action in an unpublished decision.

Practice Areas



Environmental
Natural Resources
Utilities

Water

Articles and Presentations

Section 7 Consultation and Public Citizen: Applying the Correct Scope of Analysis, presented at Species Protection
and the Law, ALI/ABA (Washington, D.C. 20006)

The Ninth Circuit Redefines the Scope of Section 7(a)(2) of the Endangered Species Act, presented at the Endangered
Species Act, The Seminar Group (Seattle 2000)

The Listing Process: Science, Politics and Pygmy-Owls, presented at Species Protection and the Law, ALI/ABA
(Washington, D.C. 2005)

The Pygmy Owl and Its Impact on Land Use in Southern Arizona — An Example of Why the Endangered Species Act
Should be Amended, presented at the Western Business Roundtable (Phoenix 2005)

The Section 9 “Lake” Probibition and Incidental Take Authorizations, presented at Endangered Species Act
Conference, CLE International (Denver 2004)

The Section 9 “Take” Probibition and Incidental Take Authorizations, presented at The Endangered Species Act
Turns 30, ABA Section of Environment, Energy and Resources Law (Portland 2003)

FWS Ouverreaches with Section 7 in Southwest, a commentary published in Endangered Species and Wetlands Report
(March 2003)

State and Local Government Liability for Unanthoriged Takings Under Section 9 of the Endangered Species Act,
presented to the Arizona Chapter of the National Association of Realtors (Prescott 2003)

Standing in Environmental Litigation, Endangered Species Act Conference, CLE International (Phoenix 1998)
Standing and Intervention in Environmental Litigation, Conference on Developments and Trends in Public Land,

Forest Resources and Mining Law, ABA Section of Environment, Energy and Resources Law (Scottsdale

1996)

Professional and Community Activities

Past Vice Chairman and Newsletter Editor, Endangered Species Committee, American Bar Association
Section of Environment, Energy, and Resources

Past Vice Chairman, Forest Resources Committee, American Bar Association Section of Environment,
Energy, and Resources

Past Vice Chairman, Hard Minerals Committee, American Bar Association Section of Environment,

Energy, and Resources
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AGENDA ITEM NO. 4 (continued)

DISCUSSION — PROGRAM MANAGER’S REPORT

Task 3 — Water Conservation Programs (continued)

« Preparation for April 15" TAC Meeting update and mini-workshop
« Update to the Board scheduled for April 23 Board Meeting

Task 4 — Hydrologic Monitoring

e Contacting and compiling data from federal, state and local agencies on current and
planned monitoring programs
« Available to update the TAC at the May 14™ TAC Meeting

Task 5 — Recharge Mapping

« Compilation of GIS data for land ownership, topography, soils, geology complete for
Yavapai County
« Available to update the TAC at the May 14™ TAC Meeting

Financial Report

Invoices Received

e Aninvoice for $24,171.16 was issued by Burgess & Niple, Inc. on April 10, 2008, for
program management work and tasks performed through March 30, 2008.

Current Balance

e The balance of the Upper Verde River Watershed Protection Coalition prior to this
invoice is $164,766.76.
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AGENDA ITEM NO. 5

DISCUSSION — TAC MEETING SUMMARY — APRIL 15, 2008

The meeting summary for the previous TAC Meeting held on April 15, 2008, is attached.
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AGENDA ITEM NO. 6

DISCUSSION — WATER CONSERVATION PROGRAMS TASK UPDATE

A presentation will be made by Mr. Keith Larson to update the Coalition Board on the progress of the
Water Conservation Programs task. A copy of the Draft Technical Memorandum will be provided

separate from this agenda packet due to its length.



